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Mr. Chairman, distinguished members of the Subcommittee. I 
am a partner ir. the law firm of Wiley, Rein 8 Fielding. From 1970 
to 1972, I served as the General Counsel of the Federal 
Communications Commission. From 1972 to 1974, I served as 
Chairman of the Commission, i am appearing today on behalf of 
Philip Morris companies Inc. to address suggestions that the 
advertising campaign recently launched by Philip Morris to 
celebrate the Bicentennial of the Bill of Rights conflicts with 
the Federal Cigarette Labeling and Advertising Act. m my 
opinion, such suggestions are without merit. 

The Federal Cigarette Labeling and Advertising Act, as 

emended by the Public Heal th r-'-r-ar-o +.*.« c- , i 

--a.t.. C^garetwe Smoking Act of 1569, makes 

it '.unlawful to advertise * . » cigarettes cr. any medium cf 
communication subject to the jurisdiction of the Federal 
Ccrcrunicaticr.s Commission." 15 tf.S.c. S 1333. The television 

advertisements aired by MU Up Morris as a part of its Bill of 
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Rights campaign do not conflict with Section 1335 because they 

obviously do not ’'advertise * * + cioarettecs r-, 

uagarettes. l*o cigarettes are 

shown or referred to in any way. 

Some critics have -reportedly assarted that, since the 
advertisements mention various freedoms guaranteed by the Bin of 
Rights, they represent the tobacco companies' position on issues 
of public interest relating to smoking. I believe this reads far 
more into tr.e ads than their plain meaning will bear. The subject 
of the advertisements is simply the Bill of sights and its 
bicentennial celebration, with Philip Morris Companies Inc. and 
some of its subsidiaries being identified as sponsors of the 
message, nevertheless, even, if the advertisements did convey a 

,ol.ti_a. or advocate's position on a public issue relating te 
smoking, which thev do no*- 

- .ey would net contravene the 

statutory ban on cigarette advertising. 

3- d-ong has beer understood to extend only to 
messages that promote the sale or use of tobacco products — not 
to communications on matters of public interest or to messages, 
such as these involved here, promoting a civic celebration and 
identifying the corporate sponsor of the message. This is clear 
from the plain language of the statute. 1 Moreover, subsequent 
act.ons oy .he .-oderai Communications Commission and the Federal 


• — • ci *' Garza v. Chi cago Moaits r"> lt v,« . 

F. Supp. 935. 941 CM D "ill , a^TT '" —— c ' ■» 

Act, "Congress visualized ^ Truth in ^.ding 

only the traditional"no*?4 - *^to include 
services"). * r ‘° na " no '- i ^ e selling of goods and 
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^ CM,reSS ' «“* conclusion. 

^rr S<Ctiaa 1335 *— mentions 

J “~ er the First Amendment. 

I * A ^ enc y Action and Legisl*t",« 

.. „ ’ t - -e “"“rcation. Following 

-ha enactment zt Section ms, the -cc i a - 

* cc -Ohcludeo that the general 

-ssue of smoking and health was no longer i 

, -<-nger a "controversial issue" 

und^c ^!iq Con”* 

t „. t „ " ‘ r,lrRW Oow ^‘- sue the Fee also ruled 

t.ere stiU could be substantial controversies a - to s 

,__ . * 5i - s a -= to specific 

—OKing-related issues and tftat the r a ^« ess . 

, ., * a e.ess -octnne would remain 

applicable as to 3uch issues. 2 The FC~ -iii 

even mention the 

cigarette advertising ban under Section ’-35 as a 

* on ■‘-• 33 as a possible 
impediment to "pro -smoking-' public J ssua 

y “ ssus messages under the 

Fairness Doctrine. Unquestionably -h e 

the statutory *an did * c -*"-ssicn recognised that 

tory -an did not prohibit such messages, much less the 
mere identify G ,tv n n 

ot - „ J 4 “" W Ch “ »*- -Settee, among 

produ--s, as 13 involved here. 

anal “ " ''° te '''° rthy ““ «“ c “®uni=ations A ct contains an 

, t 3tatUt0rV bln “ -’ubiic broadcast 

P-on_oited f_cm making the’- 

u„ - -aca.lities available for 

-he broadcasting of an advertisement- - 

„ ’ ‘•' ee Section 399 B(b) (l) of 

the communications Act of 1934 

Bc-h r ended ' ” U ' S - C - 35»89fb)(l,. 

Ccn ^ ress «»« the FCC have consistently 

■ e " wi / interpreted this 

?resantat<nhc 2 0 °ad~ - j nq -^ 7 7 - Ant f “-Smoking 

Gir. 1971). - v ‘ ISC, 447 F.2d 876 (4th 
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tutory ban tro oert’ t "~ u o _ . 

-..e -ype of corporate identification 

contained in the Philip Morris Bi 1 1 o* ■Ri'-ht-c 

oi.i o.. Rights messages without 

violate..g the advertising ban. a *ore stringent interpretation of 

"advertising" in the context of the cigarette advertising ben is 
unjustified. 

Since 1981, the Commission has permitted public broadcast 

stations to acknowledge their doners through the broadcast of 

informational, but not promotional, messages. Commission Policy 

a-nmg the Nonce:;,merei ai mature of Educational Broadcasting, 

Second Report and Order, s* F.C.C. 2d 141 (1981). The Commission 

permitted such messages to include the donor-s name, location, 

slogan or logo, and its product lines a-H 

wines and sen ices. i n the Public 

Broadcasting Amendments of 1931, congress added Section 399A to 
the Communications Act to permit the use of business and 
institutional identifications of corporate sponsors er¬ 
ne,..commercial broadcasts, congress expressed its agreement with 
the FCC view that "these changes will not change the nature of 
the noncommercial service that stations have been licensed to 
provide." H. Rep. He. 97-82, 97th Cong., 1st Sess., 23 <1,81,. 

Ih 1984, the FCC determined that it had the statutory 
authority to permit public broadcast stations to use trade and 
brand names, as well as value neutral product and service 
1 is-mgs, m their donor acknowledgements. Commission Policy 
concerning the noncommercial Nature cf Educational Broadcasting 
Stations, 97 F.c.c. 2d 2S5, 262-3 (1984). The Commission repeated 
its determination that the use of these announcements "offers 
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significant potential befits „ fu5U; b rcadcisrfcrs . , _ y , t> 
if Pr ° perly limited, aaes_j £S , threaten its ,„.. t .-v f , r T 

nanssMKsiai-aafciia.- id. ,t 252 {emphasis added). 

The corporate identification used by Philip Morris at the 
end of its 3tU of Rights messages contains less company 
information than a public broadcaster is authored to use without 
''delating the relevant statutory ban on advertising. A 
determination that the identification of Philip Morris at the end 

t!>B BU1 ° £ K)3hta •' nS! > a t'3m constitutes -advertising" would 
directly contradict the findings of both the Congress and the FCC. 

The same conclusion is supported by administrative and 

Congressional intsm^ttat* ->r jiw_ r* , , 

* at * on Federal Cigarette Labelling 

and Advertising Ac 4 - -t-seif r_ - a ->~ 

f ' " n i9i ^ and *981.. the Federal Trade 

Connission had . 

' interpret the term "advertising" under 

In .98*1 consent judgments requiring cigarette 

advertising to carry the surgeon General's warnings, the FTC 

specified that the term "advertisement" was a* to apply to - 

fra j aterials directed ’■a o'* aH^raaej. , 

issues provided such xatekaSSonSt P ^ liC 
connection with the offering i«r L?* 
distribution of cigaret-s* saie ' sale or 

advArti- a , • t ' i ?aretwas in commerce * * * 

aavercise any cigarethe *• r* ^ , • 

* 6(c)(viii). * ' e ‘ SMisent wuaoienre 

The consent decree also provides that — 

SHSS 

names, whenused as'suci CO " P * ny °S 

Judamert t 6(c)(i). .... 






Consent 
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When Congress amended she Federal Cigarette Labeling and 

Advertising Act in IPS* to reguire an cigarette advertising to 

«rry the Surgeon General.s warnings, Congress ratified the 1961 
consent nuodirent*? ^ mu i v fc * ,. , 

** ’ * xTiiS ^ <1 wX Z jwC3it LOn Of » .* , 

r ur.. consent judgments 
indicates that Congress did not intend the warning statement to 

apply either to public issue messages or to messages using coapany 

nates to identify the corporate soonsor 

.wi.auJir, .-u.s'iu.e stuch messages do 

- ccn*_tu.e cigarstte advertisements under the consent 

judgments. The same interpretation should hold under 

soction 133,. The term ’'advertising* in Section 1335 should not 

be given a broader reading than it receives elsewhere in the same 

statute, for "when the same terras are used < i ait* 

are used in different sections 

of a statutethey receive the same meaning.* 4 

The First Amendment. The Supreme Court repeatedly has 
inside clear — , 

' -■>* ^hersnt worth of speech in terms of its 

.opacity tor -"forming tho public does no-, depend on its source." 5 

ry uompan- - including a cigarette manufacturer -- -has th» 

full panoply of protections available to its dire- ~- ■ 

- Sww, comments on 

public issues.- 6 


m 


H.R. Rep. No. 805 , _ 

^ public CiUzsn V r^c 869 F' 2 d i^ 3 *, 17 ' 13 U984) . 
(D.c7 cir. 1939) . F * 2d lo41 ' *244, n. 2 , 1955 

(^th^irT'issyff^- 2 ^ V * S2S ^' 67 * ?‘2d 317, 320 n.6 

Fir st Nat iona i__5anjc v. 3ellotn> ft _ 

6 - 4-5 U ‘ S * 77 6, 777 (1978). 

golaer v. Youngs Drug p>*oHii -*• 

(1983) . See, .g. . 462 U * s * 60, S3 

— - a-, -aMalifla|asLfifliasai^ v. psq, ' 447 v s 

(Footnote cor.tinued~to next page] 
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The Philip Morris advertisements celebrating the Bill of 

R i Cf Fltt S £!"*© i (*' —._ j» . k , 

3 —- v-k. c c; 4 u; Vi_SC* TIG *13 < f ?* >*e+*- > ^ * 

----- r*ist Amenaaent protection. They do 
net mention any preset on proper any commercial transaction, 
-nstead, these advertise,.ones hi^hUj&t some of the basic 

'■ h£ B±Xl ° r RlgntS/ includin g freedom of the press 

' ' - xght ^ trial b i* 3ury, the right to counsel, 

-reeo.om. of assembly- and freedom of speech. 

such expression plainly ..extends well beyond speech that 
proposes a ousmess transaction and includes the kind of 
drs.ussion Of ’matters of public concern’ tnat the First Amendment 
-oth fuliy protects and implicitly encourajes. ’’ 7 If tha P hilip 
Morris advertisements are not fully protected ty the First 
Amendment, then no paid communications by a corporation are fuUy 
proteoted by the First amendment. That simply is nct ... and 
Should not be — the law. 

Since the Philip Morris advertisements celebrating the Bill 

cr Rights are fully protected by the w — 

y tne -■—»*.■ Amendment, Section 1335 

would abridge the First Amendment if it we re „ 

-rc construed, contrary 

“ Flain Un *“»*' t0 ****** snch advertisements. 

-egislat icn should be irtpv— 

ue j.i.oeipreted so oc *■ - a.u_ 

... avoid the substantial 

constitutional questions that wcuj J be t_ 

UJ -" ba ~2isac by a statutory bar. 


3S It C 
J •* ^ » O * / OD 


530 (isISfP«Mious pa,., 

C1978) - at J - ona I a ^ n r~ v. Bellctt i 4 

Ici Ms s&£ii t t S&fl ■ • ^rS?i, 4T> °- s - - 9 «*•«> 

38, 102 (1940)). q V. Alabama r 310 U.S. 


m 


Igflfe 
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° n fUlly pr ° tecte<i 0nl V « "ci.*r expression of Confess’ 

intent" to reach messages -f the type involved here could justify 

reading Section: 1333 to tan such speech. 9 As evidenced by the 
language of the statute and recovered in subsequent actions of 
both the Federal Communications Commission and the Federal Trade 
Commission, no such Congressional intent car, be found here. 

I would be grad to answer any questions. 


„ ^■ > ._ nfrbed —St ates v. Sscuritiv T’Htierr< »< ^ 

459 

« V - ?"Sh 9 o of rhi-igo, 4« 0 0.8. 
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